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EDITORIAL NOTES. 


An unusual number of well-known members of the Bar of this 
State died in February. The most prominent and most distinguished 
as an active lawyer and sterling Judge was Judge William M. 
Lanning, of Trenton. In early life he had a struggle, but after his 
school-teaching days, when he made of his teaching a splendid success, 
he found the Bar fitted to his instincts and tastes, and of that he soon 
became an ornament. Conscientious to a marked degree, he won 
clients, not so much by brilliancy—he was too solid for that—as by 
tact, perseverance and rugged integrity. His position in the church 
was as marked as his rise at the Bar. He was there, as in law, a 
counselor. Ecclesiastical bodies of his denomination (Presbyterian) 
sought him out for his rare good judgment. When he was appointed 
United States District Judge everybody felt the appointment was 
the best that could be made, and the predictions regarding his use- 
fulness as a Federal Judge were fulfilled. A charming and true friend, 
a helper of the poor, an ideal lawyer and Judge, the Bench and Bar 
of New Jersey have lost in Judge Lanning a beacon light. Another 
lawyer of great soundness of judgment and one of the old school 
of professional men, of whom so few are left in this State, was Mr. 
William Pennington, of Paterson. Not so well known throughout 
the State as Judge Lanning, he possessed many of his qualities, and 
was also the “soul of integrity.” He had passed three score and ten, 
and came of a family highly distinguished in our State annals. Capt. 
Merritt, as he was familiarly called, is also a great loss to his city. 
He was a well-educated, full-rounded man whom Mount Holly will 
sorely miss. Ex-Judge Booraem was another well-known and able 
lawyer, and has ceased from his labors when just in his prime. 





The act signed by the Governor depriving Justices of the Peace 
of the authority to perform marriages is aimed, especially, at those 
Justices in the cities near New York and Philadelphia who made a 
business of “inviting” runaway matches. Doubtless the measure was 
felt to be necessary in the interest of good morals, although it alters 
a custom of centuries. Now those who desire a civil instead of or as 
supplementary to a religious marriage will have to hunt up Mayors 
of cities. What is needed more than anything else concerning Justices 
of the Peace is that better selected men should be elected. e aboli- 
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tion of the office altogether seems not to be desirable, because crime 
is not on the decrease, and it is important to have at least one magis- 
trate in every township of the State. Besides, the Justice’s court, 
civil, is really “the poor man’s court,” and may settle many differences 
that ought to be settled with the least possible expense. In England 
Justices serve without compensation and for the honor attaching to 
the office. It ought to be so in America, but that time may never come. 





Justice W. O. Howard, of the New York Supreme Court, in a 
letter recently published, has this, among other things, to say of the 
law’s delays and expenses, of course referring particularly to his 
own State, but some of his remarks are certainly of general application: 

“There are too many laws, too many courts, too many appeals, 
too many technicalities. Nobody knows the law, nobody can know 
the law. In these days a law library would fill a barn. The human 
mind cannot comprehend such a mass of stuff. And its bulk is in- 
creasing at an appalling rate. Judges, Governors and legislators are 
working at a feverish pace making law books. Thousands of thick 
volumes constitute the written law. A dozen volumes ought to con- 
tain all the laws of the State. 

“Five Appellate Courts are in session at the same time in this 
State, rendering decisions and writing opinions, necessarily and in 
fact in conflict with each other. One Legislature makes a law for 
the guidance of the people; the next Legislature repeals it. A Gov- 
ernor advocates the passage of a law, and then in a few months urges 
its repeal. Under such conditions, who can know the law? 

“The law should be firm and positive; it has come to be like 
quicksand, and slips faster than you can place your feet. This un- 
certainty of the law propagates litigation; it breeds lawsuits. Its 
havoc upon the taxpayers is frightful. In a large percentage of the 
cases it costs the public more to foot the bills of the litigation than 
it would to pay the claim in dispute. 

“An old maxim says: ‘Every man is presumed to know the law.’ 
But how absurd the saying is now. Nobody can know a mass so 
discordant. The citizens cannot know the law, the lawyers cannot 
comprehend the law, the judges cannot interpret the law. The 
Roman maxim might be modified so as to run: ‘Ignorance of the 
law excuses no one—except the Judges.’” Rather boid as well as 
explicit statements for a Judge to make, but, we think, well founded. 
Technicalities are too numerous, and delays too common. Justice, 
swift and sure, is what should be aimed at in civil as well as criminal 
actions. This is just to the State and to the parties affected. How 
it can be brought about is the question. In New Jersey the State 
Bar Association is gradually trying to work out methods, and it 
behooves all lawyers to help. We all know how multiplicity in plead- 
ings and appeals originated, in the days when lawyers sought to 
increase their bills by the so-much-per-folio methods, but we have 
now come on times when litigation has become a burden both to 
rich and poor, and the people at large have awakened to the fact. 
Technicalities must be reduced to a minimum, and speed in reaching 
finalities at as low a cost as possible made maximum. 
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Reporters of newspapers may become more careful in their state- 
ments since Mr. Justice Parker brought one to book at Hackensack 
on February 24th. The reporter sent a story to a newspaper charg- 
ing that a village trustee had declared that a street improvement bill 
had been paid twice. The grand jury investigated the matter to see ifit 
was true, and if there was “graft” in the second payment. The re- 
porter was summoned as a witness and asked to give the name of 
his informant. He refused to do so on the ground that his informa- 
tion was “priviledged,” certainly an unheard-of application of the 
doctrine of priviledged communication. In fining the reporter twenty- 
five dollars for contempt of court, the Justice said: 

“The court presumes that any question which the grand jury 
asked of the reporter was relevant and material, and should be con- 
sidered as such and answered as such, regardless of any conception 
of a standard of newspaper ethics. 

“There are two grounds which it seems to me made the grand 
jury competent to ask the questions they did of the reporter. The 
first of these is that it was a natural duty of the grand jury, upon 
being informed that graft was committed, to find out the facts in its 
own way; that they should call before them the man who made the 
statement. He was asked from whom he got his information and 
refused to answer on the ground that a statement to a reporter was 
privileged. 


“The second ground is that under the law it is a misdemeanor 
to give false information relative to a criminal matter to a newspaper 
for publication. It therefore follows that contempt exists. While 
Grunow did not refuse to answer wilfully with an idea of refusing 
to obey, but through ignorance of the law, he was guided by a stand- 
ard of newspaper ethics which he confused with his legal rights.” 
It is stated that the reporter will appeal. 





The selection by President Taft of Chancellor Pitney as successor 
of the late Mr. Justice Harlan, of the United States Supreme Court, 
was one of the surprises of last month. Everybody concedes the 
appointment was eminently fitting, as well as a great honor to New 
Jersey. Chancellor Pitney is just in his prime, and he has, as a 
Judge, the best elements of his distinguished father, as well as nat- 
ural gifts of his own. He has made a surprisingly good Chancellor. 
He is fifty-three years of age, active in mind and body, social to a 
marked degree, and has had experience as a legislator as well as 
Judge. There is no known reason why he may not make his mark 
as a jurist at Washington. 





The United States Supreme Court was unanimous in its decision 
in the case of Pacific States Telegraph and Telephone Co. v. State 
of Oregon, wherein the question was whether the Oregon initiative 
and referendum was constitutional. The plaintiff contended that 
direct legislation does not harmonize with a republican form of gov- 
ernment. The court holds that it is purely a political question, to 
be settled by the legislative authorities of each State. The court 
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dwells upon the inexpediency of deciding ‘otherwise. To reject the 
direct legislation clause of the State Constitution would be at a single 
blow to reject the entire Constitution and create a state of anarchy. 
This anarchy the court would be wholly unable to reduce to order 
by any means except the formulation of a new political organization 
for the State. But the court holds it has neither the power to devise 
such a new constitution nor the power to impose it upon the State. 

Further, the court holds that for another reason also it would 
be inexpedient to decide otherwise. If the direct legislation clause 
is stricken out there would be swept away all the laws enacted under 
it, and this, it holds, would work injustice. 

The opinion was delivered by Chief Justice White, on Febru- 
ary 20th. 





THE TREATY POWER UNDER THE CONSTITUTION OF THE UNITED STATES 


[The piewite address was delivered by ex-Governor John Franklin Fort before the Society of 
Medical Jurisprudence of the City of New York on Dec, 11, 1911.—Eprror). 


Gentlemen of the Medical Jurisprudence Society: — No one who 
studies the Constitution of the United States ever rises from his 
contemplation, except with admiration for the men who drafted it. 
It has no counterpart in the literature of political history. When it 
is viewed in the light of some modern attempts at Constitution mak- 
ing, it stands out to the admiration of mankind. It is the most terse 
and with all the most comprehensive instrument of government ever 
drafted since men first attempted to unite themselves into govern- 
mental associations. 

In every government, no matter what its, form may be, there 
must always exist a power of preservation which is inherently 
supreme. To deny this is to defeat the claim that a government 
exists. Our fathers appreciated this and through every line of our 
written Constitution there runs, either expressly or by the clearest 
implication, an assertion of this power. It required the assent of nine 
states to ratify it and vitalize the potential force “for the establish- 
ment of this Constitution between the states so ratifying the same;” 
and it was further declared that, when ratified, “this Constitution 
* * * shall be the supreme law of the land.” It expressly pro- 
hibited any state entering “into any treaty, alliance or confederation ;” 
nor could any state “enter into any agreement or compact with an- 
other state or foreign power” without the consent of Congress. The 
Nation formed was supreme and was intended to be. Nor does it 
leave the question of its supremacy to be determined by any other 
power than one of its own creation. It established a judicial power 
to determine its own rights and functions and extended that power 
“to all cases in law or equity under this Constitution, the laws of 
the United States, and treaties made, or which shall be made, under 
their authority; * * * to all controversies to which the United 
States shall be a party; to controversies between two or more states; 
between citizens of different states; between citizens of the same 
state, claiming lands under grants of different states, and between a 
state or the citizens thereof and foreign states, citizens and subjects.” — 





THE TREATY POWER UNDER THE CONSTITUTION OF THE U. 8. 69 


Subsequently, by the Ninth Amendment, this power was limited 
so that it does not extend to suits in law or equity commenced or 
prosecuted against one of the United States by citizens of another 
state or citizens or subjects of any foreign state. 

When to these provisions there is added the second clause in 
Section One of the Fourteenth Amendment, that “No state shall 
make or enforce any law which shall abridge the privileges and 
immunities of citizens of the United States ;” which, as a part of the 
Constitution, also comes under the supreme judicial power for final 
determination ; it would be difficult to find wherein the power of the 
Federal Government is deficient to protect the Government which 
the people of the United States established, “in order to form a 
more perfect union, establish justice, insure domestic tranquility, 
provide for the common defence, promote the general welfare, and 
secure the blessings of liberty to ourselves and our posterity.” 

The words of the preamble, just quoted, are wonderfully well 
chosen. Did you ever note that they cover unity, justice, domestic 
protection, common defence, general welfare, personal liberty? Is 
there anything left out that a nation should possess or which it 
should be under obligation to preserve, promote and protect? Our 
fathers meant to create a nation, and they did; they meant to give 
it power to perpetuate itself and protect its citizens, within and with- 
out the states comprising the union, and they did; and, as if to add 
a last and sweeping power to cover all persons, whether citizens or 
not, the last clause of Section One of the Fourteenth Amendment 
has added to all that had gone before these all comprehensive words: 
“Nor shall any state deprive any person of life, liberty or property 
without due process of law, nor deny to any person within its juris- 
diction the equal protection of the laws.” These words are broad 
enough to embrace citizen, native o1 naturalized, or foreign subjects 
lawfully here under the laws or treaties of the United States; for it 
will be noted, that these words embrace all persons and specifically 
recite that no “person within its jurisdiction,” that is, the jurisdiction 
of the United States, shall be denied “equal protection of the laws.” 
Any person here, under treaty, is within the jurisdiction of the United 
States and entitled to the equal protection of its laws. 

These excerpts seem to justify the statement of Mr. Justice 
Bradley in the Legal Tender cases (12 Wall., 555), when he said: 
“The United States is not only a government, but it is a national 
government, and the only government in this country that has the 
character of nationality. It is invested with power over all the 
foreign relations of the country, war, peace, and negotiations and 
intercourse with other nations; all of which are forbidden to the 
state governments ;” and that of Mr. Justice Gray in Fong Yue Ting 
(149 U. S. 711) that “The United States are a sovereign and inde- 
pendent nation, and are vested by the Constitution with the entire 
control of international relations, and with all the powers of govern- 
ment necessary to maintain that control and to make it effective. 
The only government of this country, which other nations recognize 
or treat with, is the government of the Union; and the only American 
flag known throughout the world is the flag of the United States.” 
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With these preliminary observations we will now approach the 
subject of the evening—“The Treaty Power Under the Constitution 
of the United States.” 

The Constitution contains the following paragraphs or clauses 
relative to the treaty power: 

Article 1, Sect. 10. “No State shall enter into any treaty alliance 
or confederation.” 

Same Article and Sect., Clause 3. “No State shall without the 
consent of Congress * * * enter into any agreement or compact 
with another State or with a foreign power * * .” 

Article 2, Sect. 2, Par. 2. “He [the President] shall have power, 
by and with the advice and consent of the Senate, to make Treaties 
provided two-thirds of the Senators present concur. * *.” 

Article 3, Sect. 2. “The Judicial Power shall extend to all cases 
in law or equity arising under this Constitution, the Laws of the 
United States and Treaties made or which shall be made under their 
authority.” 

Article 6, Clause 2. “This Constitution and the Laws of the 
United States which shall be made in pursuance thereof, and all 
treaties made or which shall be made under the authority of the 
United States shall be the supreme law of the land; and the judges 
in every state shall be bound thereby, anything in the Constitution 
or Laws of any state to the contrary notwithstanding.” 

There is no other power under the Constitution that is so broadly, 
tomprehensively and unlimitedly stated. The power conferred is stated 
in the quotations just made in such a way as to negative any power in 
the State and to affirmatively confer absolute power upon the Federal 
Government, and, as if to clinch the intention of the framers of the 
Constitution, they give to all treaties the distinctive force of being 
“the supreme law of the land.” 

Under the articles of confederation the treaty power fell into 
disrespect and no nation would enter into treaties with the confedera- 
tion. And General Washington wrote: “America must appear in a 
very contemptible point of view to those with whom she was en- 
deavoring to form commercial treaties possessing the means of carry- 
ing them into effect. They must see and feel that the Union or the 
states individually were sovereign as best suits their purpose. In a 
word, we are a nation to-day, and thirteen to-morrow. Who will 
treat with us on such terms?’ There was no power in the con- 
federation to enforce treaty obligations upon the several states, and 
it was said in the Federalist, speaking along this line, “Laws are a 
dead letter without courts to expound and define their true meaning 
and operation. The treaties of the United States, to have any force 
at all, must be considered as part of the law of the land. Their true 
import, so far as respects individuals, must, like all other laws, be 
ascertained by judicial determination. To produce uniformity in these 
determinations, they ought to be submitted, in the last resort, to one 
Supreme Tribunal, and this Tribunal ought to be instituted under 
the same authority which forms the treaties themselves. These in- 

edients are both indispensable. If there is in each state a court of 
nal jurisdiction there may be as many different final determinations 
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on the same points as there are courts. * * * The treaties of 
the United States under the present confederation are liable to the 
inflictions of thirteen different legislatures and as many different 
courts of final jurisdiction, acting under the authority of these legisla- 
tures. The faith, the reputation, the peace of the whole Union are 
thus continually at the mercy of the prejudice, the passions and the 
interests of every member, of which these are composed. Is it pos- 
sible under such circumstances that the people of America will longer 
consent to trust their honor, their happiness, their safety on so pre- 
carious a foundation?” 

In this state of public sentiment the clauses of the treaty above 

uoted were drafted by the members of the Constitutional Convention 
of 1787. Can there be doubt that it was their purpose to make them 
specific and unquestioned in their power? 

Did they do it? It would seem clear that they did. The general 
rule for construing the Constitution of the United States is stated in 
Sturgas v. Crowninshield (4 Wheaton 196) to be this, that “When- 
ever the terms in which a power is granted to Congress, or the nature 
of the power requires that it should be exercised exclusivély by Con- 
gress, the subject is as completely taken from the State legislatures, 
as if they had been expressly forbidden to act on it.” Even the fail- 
ure of Congress to act in such a case, and thus leave the power lie 
dormant, will not justify action by a State where the subject matter 
is, exclusively, in the Congress or the National authority by the clear 
terms of the Federal Constitution. As early as 1840 in Holmes v. 
Jennison (14 Peters 540) Taney (C. J.) considered the treaty power 
in a very illuminating opinion. The question arose in a case bringing 
up a final decree of the Supreme Court of the State of Vermont in 
refusing to discharge a citizen of Canada, for whose surrender the 
Governor General of Canada had made requisition on the Governor 
of Vermont, to have him delivered up to an agent of the Canadian 
Government to be taken to that country. The treaty power is fully 
considered and the views of three of the Justices beside himself 
were voiced by the Chief Justice, who said: “The power to make 
treaties is given by the Constitution in general terms, without any 
description of the objects intended to be embraced by it; and. con- 
sequently, it was designed to include all those subjects, which, in the 
ordinary intercourse of nations, had usually been made subjects of 
negotiation and treaty. In expounding the Constitution of the United 
States every word must have its due force and appropriate meaning, 
for it is evident, from the whole instrument, that no word was 
unnecessarily used, or needlessly added * * *. Every word ap- 
pears to have been weighed with the utmost deliberation and its 
force and effect fully understood. No word * * can be rejected 
as superfluous or unmeaning.” * * * “When, therefore, the second 
clause (of Sect. 10, Art. I) * * * declares that no state shall 
enter into ‘any agreement or compact’ with a foreign power without 
the assent of Congress, the words ‘agreement’ and ‘compact’ cannot 
be construed as synonymous with one another; and still less can 
either of them be held to mean the same thing with the word ‘treaty,’ 
in the preceding clause; into which the states are positively and un- 
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conditionally forbidden to enter; and which even the consent of 
Congress could not authorize.” Naturally, we ask the question, 
how far does this Treaty Power go? Has it limitations? It would 
seem to have none save such as the Constitution itself imposes. It 
is doubtful if any act of Congress could legally limit its exercise. 
Such an act might be considered by officials as controlling in their 
action in entering into treaties if an act existed defining a policy or 
otherwise. But it is questionable if it would be forceful if not adhered 
to or followed by the President and Senate in negotiating a treaty 
and fixing its terms. A treaty is the supreme law of the land and 
an antecedent act of Congress is not forceful against its provisions. 
The treaty power is, at least, co-equal with the power of Congress 
to make laws, if not exclusive of that power. There is nothing in 
the Constitution giving to “The Congress” any power to make or 
unmake a treaty—unless it be the power to declare war—and that 
can hardly be said to be unmaking; that is its destruction, if the 
war be successful; and it is humiliation, and the enforcement of the 
treaty with added penalty, if not. But, it does seem clear that the 
Constitution itself is a controlling force as to treaties; that is, no 
treaty can be made that attempts to do anything which the Con- 
stitution interdicts, or by which the treaty making power undertakes 
to take powers which are given to or conferred upon the Congress 
or other branches or departments of government. This must be so, 
else the creature power to make a treaty would be higher than the 
creator power, the Constitution itself. There are no state lines under 
the treaty power. A state has nothing to say as to it, and its ter- 
ritory is in no way inviolate against its provisions. As to treaty 
power, the states yielded everything that relates to the making of 
governmental compacts with other nations; as to rights guaranteed 
to the citizens or subjects of a foreign nation while within their 
boundaries; to questions as to aliens holding title to lands and the 
right of disposition thereof; to questions of privileges and immuni- 
ties of foreigners while temporarily here or when domiciled in any 
state of the United States. On all these, and kindred subjects, where 
treaties covering them exist, and as to the observance and enforce- 
ment of rights, under such treaties, the local or state authorities— 
municipal and courts—are simply as if no state existed and they 
were municipalities and courts of the United States. All state laws, 
restrictions or attempted regulations which conflict with any treaty 
provision and which attempt to impinge or negative any right granted 
by a treaty provision, are absolutely void and without force, “any- 
thing in the Constitution or laws of any State to the contrary not- 
withstanding.” 

But, you say, how far does this extend. My answer would be 
to any extent which is not prohibited by some express provision of 
the Constitution of the United States, or which is within the implied 
power of the United States, as a sovereign nation. On every matter 
which is a legitimate subject of treaty between nations there exists 
legally no states or state rights in this Republic which can affect a 
privilege or immunity granted by treaty. The Constitution sweeps 
every state distinction aside, and, as to the Treaty Power, makes our 
country one nation without territorial division on state or other lines. 
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Mr. Elihu Root has put this whole matter in this way: “The 
treaty-making power is not distributed; it is all vested in the National 
Government; no part of it is vested in or reserved to the States. In 
international affairs there are no States; there is but one nation, 
acting in direct relation to and representative of every citizen in 
every State. Every treaty made under the authority of the United 
States is made by the National Government, as the direct and sole 
representative of every citizen of the United States residing any- 
where. * * * So far as the real exercise of the treaty power goes, 
there can be no question of State rights, because the Constitution 
itself, in the most explicit terms, has precluded the existence of any 
such question.” 

Mr. Butler, in his treatise on the “Treaty-Making Power in the 
United States,” at page 5, Sect. 3, states four distinct propositions 
as to the effect of Treaties and the power of the United States in 
making and enforcing them; each of which I think accurately states 
the case and is justified by the decisions of the Supreme Court of the 
United States. They are: 

“First: That the treaty-making power of the United States, as 
vested in the Central Government, is derived not only from the 
powers expressly conferred by the Constitution, but that it is also 
possessed by that Government as an attribute of sovereignty, and 
that it extends to every subject which can be the basis of negotiations 
and contract between any of the sovereign powers of the world, or 
in regard to which the several States of the Union themselves could 
have negotiated and contracted if the Constitution had not expressly 
prohibited the States from exercising the treaty-making power in 
any manner whatever and vested that power exclusively in, and ex- 
pressly delegated it to, the Federal Government. 

“Second: That this power exists in, and can be exercised by, 
the National Government, whenever foreign relations of any kind are 
established with any other sovereign power, in regulating by treaty 
the use of property belonging to States or the citizens thereof, 
such as canals, railroads, fisheries, public lands, mining claims, etc. ; 
in regulating the descent or possession of property within the other- 
wise exclusive jurisdiction of States; in surrendering citizens and 
inhabitants of States to foreign powers for punishment of crimes 
committed outside of the jurisdiction of the United States or of any 
State or territory thereof; in fact, that the power of the United States 
to enter into treaty stipulations in regard to all matters, which can 
properly be the subject of negotiation between sovereign states, is 
practically unlimited, and that in no case is the sanction, aid or con- 
sent of any State necessary to validate the treaty or to enforce its 
provisions. 

“Third: That the power to legislate in regard to all matters 
affected by treaty stipulations and relations is co-extensive with the 
treaty-making power, and that acts of Congress enforcing such stipu- 
lations which, in the absence of treaty stipulations, would be uncon- 
stitutional as infringing upon the powers reserved to the States, are 
constitutional, and can be enforced, even though they may conflict 
with State laws or provisions of State constitutions. 
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“Fourth: That all provisions in State statutes or constitutions 
which in any way conflict with any treaty stipulations, whether they 
have been made prior or subsequent thereto, must give way to the 
provisions of the treaty, or act of Congress based on and enforcing 
the same, even if such provisions relate to matters wholly within 
State jurisdiction.” 

(See In re Ross, 140 U. S. 463; Ware v. Hylton, 3 Dall. 261-272; 
United States v. Arredondo, 6 Pet. 710; The Amiable Isabella, 6 
Wheat. 72; Cohen v. Virginia, 6 Wheat, 380-413; Hauenstein v. 
Lynham, 100 U. S., 483). 

This power being in the United States as broadly as here stated, 
it, of necessity, carries with it a co-relative responsibility in the Fed- 
eral Government. Any right violated, whether within or without a 
state, is a national yiolation, not a state; and the Nation alone is 
responsible to the citizen or subject of any foreign country, with 
which a treaty exists, who is injured in or deprived of any of his 
rights or privileges guaranteed by the treaty. If there be any obliga- 
tion between the Nation and the state that is a matter inter se, with 
which the foreign government or citizen or subject has no concern 
and need not consider. Two striking incidents have occurred under 
treaties between foreign Nations and the United States, which are 
in point. The first is the Mafia Riots in New Orleans in 1891. In 
that year a number of Italians confined at New Orleans were taken 
from jail and hanged by a large number of citizens. In New Orleans 
the rule of the civil law prevails which does not allow recovery for 
injury resulting in death. The United States was under treaty with 
the Kingdom of Italy, guarantying to subjects of that Kingdom in 
this country “the most constant protection and security for their per- 
sons and property.” Mr. Blaine, then Secretary of State, attempted 
a justification for a claim of non-liability on the part of the Federal 
Government, on the ground that owing to the pecuiar relation be- 
tween the Federal Government and one of its states that it could 
not “do more than urge upon the State officers, the duty of promptly 
bringing the offenders to trial.” It is questionable if so wise a states- 
man as he and one so familiar with our Constitution, meant to claim 
that the Nation was not liable under its treaty obligations to make 
indemnity to the Kingdom of Italy, if it should demand it, for the 
unlawful killing of its subjects. After evasive action in court, the 
withdrawal of the Italian Minister at Washington and much diplo- 
matic correspondence, the Federal Government, to avoid further con- 
flict, finally offered a money indemnity for distribution to the families 
of the deceased, which was accepted and the incident closed. The 
position taken by the Federal authorities in that case cannot be jus- 
tified by the law of Nations in the light of our treaty-making power 
and the full Federal responsibility under the Constitution. In such 
case indemnity, if it can be rightly demanded, is a question between 
the United States and the Foreign Kingdom, and not between the 
State and the Foreign Power. About the right of suit by those 
representing, or as next of kin of a deceased citizen or subject of a 
foreign power, there may be question, unless the language of the 
treaty between our country and his permit it; but as to the obligation 
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of this Nation to indemnify the Foreign power for its failure to fulfill 
its treaty obligations to “protect and secure their persons and 
property” there would seem to be no room for discussion. 

Let me raise a query here. Has the Congress power, under the 
Constitution, to pass an act to enforce against a State the repayment 
of an indemnity, paid under a treaty, which was made necessary by 
the unlawful action of the citizens of such state? If not, why not? 
Treaties are the supreme law of the land. May not Congress provide 
penalties for the failure of a state to observe and keep them; and 
for its wrongful failure to prevent its citizens from violating them? 

The other case was that of the California Public School con- 
troversy which occurred during President Roosevelt’s administration. 
At that time the treaty of 1894 existed between this country and 
Japan, which contained, among others, these clauses: 

“The citizens or subjects of each of the two High Contracting 
Parties shall have full liberty to enter, travel, or reside in any part 
of the territory of the other Contracting Party, and shall enjoy full 
and perfect protection for their persons and property * * * 

“In whatever relates to rights of residence and travel; to the 
possession of goods and effects of any kind; to the succession to per- 
sonal estate, by will or otherwise, and the disposal of property of any 
sort and in any manner whatsoever which they may lawfully acquire, 
the citizens or subjects of each Contracting Party shall enjoy in the 
territories of the other the same privileges, liberties, and rights and 
shall be subject to no higher imposts or charges in these respects 
than native citizens or subjects or citizens or subjects of the most 
favored nation.” 

Colonel Roosevelt met the question here raised with his usual 
firm attitude. The position taken by Mr. Root, Secretary of State 
at that time, is portrayed in the extract from an address of his before 
quoted. The Government proceeded to file a bill in equity in the 
United States Courts to enforce what is believed to be the rights 
guaranteed to Japanese by the Treaty. The matter was adjusted, 
but, it is safe to say, had it proceeded to a final outcome, it would 
have been determined that whatever rights and privileges a treaty 
grants to a foreign citizen or subject, he is entitled to enjoy, as fully 
as the right is conferred, by the language used, and that the State, 
as such, has no voice in assenting or dissenting from the requirements 
of the treaty, but must observe it, and carry it out in letter and spirit, 
whether or not it is in conflict with the State Constitution or State 
Statutes. As to the Treaty Power, there are no states. 

This whole subject is most interesting. Our fathers meant to 
build better by the Constitution of 1787 than they had by the Articles 
of Confederation of 1778. And they did. It is a wonderful Constitu- 
tion which they made. It has stood and is standing all tests. It is 
sufficiently general in terms to meet every condition as it arises, and 
to maintain the Republic under it with every needed attribute of 
Nationality. We are a great Nation. We are in the midst of con- 
ditions requiring the consideration of world power questions. Treaties 
we must make and enforce. Did our fathers see all this when they 
framed the Treaty Power in the Constitution? I think they did. 





76 THE NEW JERSEY LAW JOURNAL. 


Their work is a lasting monument to their patriotism and broad- 
minded statesmanship; and, if we are as wise in construing the Con- 
stitution as they were in framing it, it will meet our every need and 
will become and continue the greatest charter of a Free Nation the 
civilization of the world has ever known. 





FORMER HOME OF CHIEF JUSTICE BEASLEY. 


Another old landmark has passed in the demolition of the Beasley 
home on East State street, adjoining the Broad Street Bank. It was 
sad to see it go, but sentiment does not wait on progress and the 
demands of business, which are inexorable. The late Chief Justice 
Mercer Beasley took title to this property February 1, 1851, from the 
late firm of Imlah and Charles Moore and the consideration named 
in the deed was $2,200. Think of it, in comparison with the real estate 
values in this locality of to-day! “The Chief,” as he was later always 
called among intimate friends, at once proceeded to build for himself 
a house. It is a curious and interesting fact that he and his family 
occupied it for fifty years nearly and that no other family were ever 
domiciled within its hospitable walls. Another fact is that East State 
street, from Broad to Stockton streets, contained then and for long 
afterward no business places, but only homes, of which but three 
now remain. These are the William Wood house, the William G. 
Cook home, now the residence of Congressman Ira W. Wood, and 
the General Lewis Perrine home. All these are doomed to go, some 
possibly in the near future. 

The Beasley house consisted of a large drawing room and back 
of this the full width of the house, a spacious dining room. At the 
rear was a veranda overlooking the garden, which was reached by 
two windows, opened to the floor, from the dining room, where many 
summer evenings were spent by the family and their friends. In an 
adjoining building was “the Chief’s” library and study, lined to the 
ceiling with several thousand law books, and in front of this a small 
reception room for his clients, students and visitors. Over his library 
was his billiard room, of which game he was extremely fond, and this 
was often the gathering place of his friends for a game. The balance 
of the house was given over to sleeping rooms. In its day, it was 
regarded as one of the finest houses in this city. 

Could its walls but speak out their story, they would tell a tale 
of happiness and of sorrow, of triumph and of pie ey of happy days 
and nights, of plays and player, of sickness and of health, of the 
merry prattle of children and grandchildren and of the sweet com- 
munion of congenial friends, for of all this is life made up. 

When he moved into his new home in the winter of ’51-’52, the 
Chief Justice brought with him his first wife, formerly Miss Charlotte 
Higbee, daughter of Charles Higbee, of this city, and three little 
children, Mrs. Edward T. Green, widow of Judge Green, of the U. S. 
District court; the late Mercer Beasley, Jr., a lawyer, and former 
Prosecutor of the Pleas of Mercer county, and Mrs, William S. Gum- 
mere, wife of Chief Justice Gummere, of Newark. Mrs. Beasley did 
not long survive. me years later “the Chief” married a second 
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time, Miss Catherine Haven, daughter of the late Chauncy C. Haven, 
of this city, whose only child was former Judge Chauncy Haven 
Beasley, now residing in Essex county. 

The Beasley home life was ideal. Mrs. Catherine Beasley was 
a remarkable woman and devoted to children. She was a playwright 
of considerable merit and gave one or two plays every winter, some 
for the children and sometimes for the “grown-ups.” She was the 
manager and stage directress. While rehearsals were going on, “the 
Chief” would quietly take a seat in the far end of the room to look 
on and offer occasional suggestions. He thought everything Mrs. 
Beasley did was wonderful. She dramatized Scott’s “Lady of the 
Lake” and several novels and presented them as plays, Once, at least 
every year, she gave a large reception and many small dinners, at 
which the game shot by “the Chief” (for he was a great hunter) 
formed a part of the menu. Frequent dances during the season for 
the young people were yearly events. For many years Mrs. Beas- 
ley’s dancing class, taught by Professor Riley, of Philadelphia, was 
held twice a week in the assembly room of Taylor Opera House, 
and many of our people recall with pleasure the fact that they learned 
the art of dancing under Mrs. Beasley’s kindly chaperonage. “The 
Chief” was distinctly a domestic animal; he rarely went irom home 
and seldom traveled and never visited Europe. He spent several 
summers at Rye, N. Y., and several at Stamford, Conn., where he had 
a boat on the “Sound.” Later he built a home at Monmouth Beach 
and there he spent the last twenty-four summers of his life. Here 
he always had a sailboat on the Shrewsbury River. “The Chief” had 
two “hobbies,” wood carving and whist. The Sunday Advertiser has 
already told the story of his wood working and suffice it to say now, 
he was an expert. His chef diversion was whist and he was a really 
great player. He liked a game every evening if he could get it. 

Chief Justice Beasley was very fond of the boys. “Beasley’s 
Yard” was the playground for the boys of the neighborhood, First, 
it was his son Mercer’s friends, and these included “Joe” Moore, 
“Eck” Moore, Charlie Moore, “Bill” Grant, John Owens, “Harry” 
Perrine, “Ed” Cook, “Bill” Titus, “Gus” Titus, Asa Fish, “Bill” John- 
son, Wallace Soudder, John Hall and others. This “gang” of boys 
was succeeded, as they grew up, by his son Chauncey’s friends, who 
‘were “Bill” Clark, “Walt” Green, “Lew” Perrine, Rutherford Cole- 
man, “Lew” Reading, Paul Lawton, “Crom” and “Fleet” Varley, 
when they were in this country; “Board” Potts, Harry Potts, Fred 
Clark and others. All the other yards in the neighborhood were 
given over to flowers, but this one was devoted to the “boys” and 
was all in grass. “The Chief” never interfered with the games and 
sport, unless a fight took place, which sometimes happened. Then 
he would come out of his library door, break up the row, separate 
the belligerents, and, if the battle was especially sanguinary, send 
his boys and bed and the rest home. Peace would be maintained 
for several days thereafter—Trenton Advertiser. 
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MR. BERGEN’S VIEWS ON PROPOSED COURT LEGISLATION. 


[The following is a copy of a letter, dated Feb. 29, sent by Mr. Frank Bergen, of Newark, to Sen- 
ator Silzer, of New Brunswick.—Eprror]. 

“I regret that I was unable to go to Trenton on Tuesday to attend 
the hearing on bills to facilitate judicial proceedings, and for that 
reason I beg to submit a memoranda of the substance of what I in- 
tended to say. 

“We have, perhaps, at present the simplest and most efficient 
method of practice, both at law and in equity, that prevails in this 
country, but I do not mean by that to say it is not capable of im- 
provement, for I think it is. There is, however, one feature of the 
plan outlined in the pending bills which I think is unconstitutional, 
and, if constitutional, it would be unwise to adopt. I refer to the pro- 
visions in Senate bill No. 147, introduced by you, which undertakes 
to confer jurisdiction on law courts to adjudicate equitable questions 
that arise in the course of a trial at law. 

“The first Section of Article VI of the Constitution of this state 
provides that: “The judicial power shall be vested in a Court of 
Errors and Appeals in the last resort in all causes as heretofore; 
a Court for the Trial of Impeachments; a Court of Chancery; a 
Prerogative court; a Supreme court; Circuit courts, and such inferior 
courts as now exist, and as may be hereafter ordained and established 
by law; which inferior courts the legislature may alter or abolish, as 
the public good shall require.’ 

“In the case of Flanigan v. Guggenheim Smelting Company, 
34 Vr. 647, it was held distinctly that an act of the Legislature to 
authorize the Court of Errors and Appeals on writ of error to a 
judgment of the Supreme court in a civil action founded on the 
verdict of a jury, to weigh evidence and consider the amount of the 
verdict, was unconstitutional, because it was an attempt to invade 
and transfer part of the jurisdiction of the Supreme court to the 
Court of Errors. The judicial view of that provision of the Consti- 
tution relating to the courts is that it established not only the courts 
named in the provision but crystalized their jurisdiction. This must 
be so; otherwise it would be very easy for the Legislature to destroy 
one of the constitutional courts by transferring its jurisdiction either 
at once, or piecemeal from time to time, to other courts. The opinion 
in the Flanigan case, especially at pp. 651, etc., contains a statement 
in support of the jurisdiction of the Supreme court, which also de- 
fines perfectly the jurisdiction of the Court of Chancery. 

“The view of the unchangeable character of the jurisdiction of 
the constitutional courts stated in the Flanigan case is strongly 
reinforced by paragraph 10 of Section 7 of Article IV of the 
Constitution, which reads: ‘The Legislature may vest in the Circuit 
courts, or Courts of Common Pleas within the several counties of 
this state, chancery powers, so far as relates to the foreclosure 
of mortgages and sale of mortgaged premises.” Under the familiar 
rule of statutory interpretation (which applies as well to written 
constitutions), a statement of exceptions to a general rule is a decla- 
ration that no exceptions can be made except those stated —‘ ez- 
pressio wnius est exclusio alterius’ — consequently when the Constitu- 
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tion states that chancery powers, which of course is the same thing 
as equity jurisdiction, may be conferred on the Circuit courts and 
Courts of Common Pleas for a single purpose only it amounts to 
an affirmation that chancery powers cannot be conferred on any 
other court, or even on the EFreuit courts or Courts of Common 
Pleas for any purpose except that stated. The case of Flanagan v. 
Plainfield, 15 Vr. 118, is also instructive on this point. 

“But aside from the constitutional difficulty I think it would be 
unwise to attempt to merge the administration of law and equity in 
the same courts. It may be laid down as an axiom that, so long 
as it is impossible to express a complete code of law in statutory 
form, equity jurisprudence will be necessary for the very reason 
stated by Blackstone in his definition of equity: ‘That wherein the 
law, by reason of its universality, is deficient.’ It must be conceded 
by all who have considered the subject that a perfect system of law 
cannot ‘be included in any written code, and, therefore, in order to 
premit a complete administration of justice, equity jurisprudence 
must prevail separately. 

“The equity jurisprudence of this state is one of our most 
precious treasures. It is the work of the mature years of the greatest 
men who have adorned our history. I need only mention Governor 
Williamson, who was ex-officio Chancellor, and his son, the late 
Benjamin Williamson, and Vroom, Green and Zabriskie, to indicate 
the character and ability of the gentlemen who have worked out 
our system of equity jurisprudence. The later Chancellors have 
had the honor of devising a method of administering that system 
through the Vice-Chancellors, which constitutes the most perfect 
instrument for the administration of justice in this country. The 
practice in equity has been simplified to a degree that must commend 
it to the judgment and inspire the admiration of every sensible man. 
It would be more than a misfortune to impair or transfer the juris- 
diction of the Court of Chancery, and commit the administration 
of our splendid system of equity jurisprudence, to courts created 
for another purpose. If constitutional the ultimate effect of that bill 
would be to cripple and perhaps destroy the Court of Chancery. 

“I have practiced law since 1873 and have never seen any serious 
difficulty under the present practice in transferring a case from a law 
court to an equity court whenever necessary to do so, and I think the 
argument occasionally urged that embarrassment and loss may occur 
from the mistake of a suitor by going into the wrong court is based 
on a very few instances in this state, and not of sufficient importance 
to justify a radical invasion of the jurisdiction of the Court of 
Chancery and a serious impairment of the efficiency of the adminis- 
tration of equity in this state. 

“At a meeting of the Bar Association held at Trenton two or three 
weeks ago this matter was fully discussed, and it was the judgment 
of the meeting that the Association should not recommend the passage 
of Senate bill No. 147 for the reasons I have stated. In view of that 
action I suppose the committee of the Association will not ask for 
the passage of the bill, but it occurred to me that possibly some of 
the members of the Legislature might feel inclined to do so, and for 
that reason I beg to submit this statement.” 
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REFERENDUM AND RECALL. 


The following letter from Gov. Woodrow Wilson, of New Jersey, 
to Prof. R. H. Dabney, of the University of Virginia, is published in 
The Richmond “Times-Dispatch :” 

“My Dear Heath: We did not have a chance when I was with 
you to have our talk out about the initiative, referendum and recall. 
It may be worth while, therefore, in view of the importance of the 
subject, for me to summarize somewhat more formally what I said 
to you in scraps. 

“In the first place, with regard to my own state of mind. I sur- 
rendered to the facts, as every candid man must. My whole pre- 
possession—my whole reasoning—was against these things. But 
when I came into contact with candid, honest, public-spirited men who 
could speak (with regard, for example, to Oregon) from personal 
observation and experience, they floored me flat with their narration 
of what had actually happened. I found in the men who had advo- 
cated these things, who had put them into operation, and who had 
accomplished things by them, not critics or opponents of representa- 
tive government, but men who were eager to restore it where it had 
been taken—these means to recover for the people what they had 
unquestionably lost—control of their own affairs. 

“In short, they were not trying to change our institutions. The 
initiative, referendum and recall were in their eyes (as they are in 
mine) merely a means to an end—that end being the restoration of 
the control of public opinion. Where opinion already controls, where 
there is now actual, genuine representative government, as I believe 
there is in Virginia and in the South in general, they are not necessary. 
Each state must judge for itself. I do not see how it could be made 
a subject of national policy. The people will, in my opinion, demand 
these measures only where they are manifestly necessary to take 
legislation and the control of administrative action away from special, 
hopelessly entrenched interests. They are no general or universal 
panaceas! 

“The recall of judges I am absolutely against, and always have 
been. It is a remedy for a symptom, not for a disease—the disease 
being the control of the system by influences which general opinion 
has ceased to control. 

“It interested me very much to find that even in Oregon literally 
no one thought of these new methods of action as a substitute for 
representative institutions, but only as a means of stimulation and 
control. They are as devoted to the idea of our representative insti- 
tutions as we are—-and are bent upon realizing these ideas.in practice. 
That is their conscious object. 

“As for the-recall, it is seldom used outside the municipalities. 
I do not remember an instance of its use on a state officer. It is 
merely ‘a gun behind the door.’ 


“Faithfully yours, 
“WOODROW WILSON.” 
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SAMKIWICZ v. ATLANTIC CITY BR. CO. 


(N. J. Court of Errors and Appeals, Nov. 20, 1911). 


1. Railroads—Operation—Main- 
taining Crossings—Contributory 
Negligence—It is the duty of 
every railroad company, con- 
trolling a right of way, to provide 
and keep in repair a safe and suffi- 
cient passage-way over it, where 
any public highway shall cross 
the same, of such width and char- 
acter as shal]l be suitable to the 
locality in which the same is situ- 
ated as required by “An act con- 
cerning railroads” (Revision 1903) 
Act April 14, 1903 (P. L. p. 645) 
§ 26, and when it appears that the 
edge of a plank used to provide a 
crossing is so worn as to permit 
the foot of a person crossing the 
same to slip between the worn 
plank and rail, and hold the foot 
so that it cannot be released, by 
any reasonable effort, in time to 
avoid injury to it by a train pass- 
ing along the rail, an inference 


may be drawn that the crossing 
was not in good order, and the 
question whether the company 
negligently omitted to maintain a 
safe crossing was one which 
should be submitted to the jury. 

2. It is not a sound legal propo- 
sition that the mere attempt of 
one on foot to cross over a rail- 
road track at a highway crossing 
when the gates are down, in doing 
which he is injured, raises a con- 
clusive presumption that “he took 
all chances of the injury and can- 
not recover.” That the gates are 
closed is a circumstance to be 
taken into account in determining 
whether, under all the facts, he 
was negligent in not observing 
the warning thereby conveyed, 
but it does not conclusively con- 
vict him of contributory negli- . 
gence. 


Error to Circuit Court, Atlantic County. 

Action by Peter Samkiwicz against the Atlantic City Railroad 
Company. Judgment for plaintiff, and defendant brings error. 

Mr. J. Willard Morgan and Mr. C. V. D. Joline for plaintiff in 


error. 


Mr. Howard Miller for defendant in error. 
BERGEN, J: The plaintiff’s foot was so crushed by defendant’s 


car that an amputation became necessary, for which he brought suit 
and recovered damages. The case made by him justified the infer- 
ence that in attempting to walk over the defendant’s railroad at a 
highway crossing, his foot caught between the planking and the rail 
of the track, from which he was unable to extricate himself before 
a freight train, with the motive power at the end of the train farthest 
from him, was backed against him and his foot cut off; that the 
planking next to the rail was old, and the edges so worn as to allow 
plaintiff’s foot te slip between the planking and the rail. It also 
appeared that although there were gates at the crossing, placed there 
by the defendant to be lowered when an approaching train intended 
to cross the highway, they were not lowered at the time the plaintiff 
undertook to cross the tracks; that no whistle was blown or bell rung 
to indicate the approach of this train; that, when the plaintiff under- 
took to cross, the train was about a quarter of a mile away from him; 
that he made every possible effort to loosen his foot as the train was 
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approaching, and in this he was assisted by at least one other person, 
but their efforts were unavailing, and while the wheels of the first 
truck passed over his foot, the car was stopped before the wheels of © 
the second truck reached him. With the record in this condition 
the defendant moved for a non-suit, which the trial court refused, 
and an exception was taken, upon which is rested the first assignment 
of error. While the railroad company has the right, when lawfully 
authorized, to cross a public highway with its rails, it must so con- 
struct its roadbed over the highway as not to unnecessarily interfere 
with its safe use by the public. Pennsylvania Railroad Co. v. Mat- ' 
thews, 36 N. J. Law, 531. Planking, or some other efficient material, ° 
must be placed between the rails where they cross a public highway, 
so as to afford to the public a sufficient method by which it may 
safely cross its rails. 

It is the duty of every railroad company, controlling a right of 
way, to provide and keep in repair a safe and sufficient passageway 
across it, where any public highway shall cross the same, of such 
width and character as shall be suitable to the locality in which the 
same is situated, as required by “An act concerning railroads” (Re- 
vision of 1903) P. L. 1903, p. 645, § 26, and this implies that it be 
maintained in such condition as to be reasonably safe for public use, 
and when it appears that the edge of a plank, used to provide a cross- 
ing, is so worn as to permit the foot of a person crossing the same 
to slip between the worn plank and rail and hold the foot so that it 
cannot be released, by any reasonable effort, in time to avoid injury 
to it by a train passing along the rail, an inference may be drawn that 
the crossing was not in good order, and the question whether the 
company negligently omitted to maintain a safe crossing was one 
which should be submitted to the jury, and there was no error in the 
refusal to non-suit. At the close of the whole case the defendant 
moved that a verdict be directed for the defendant, but the plaintiff’s 
case was not so shattered by the testimony offered by the defendant 
as to justify the allowance of this motion. The utmost that can be 
said regarding defendant’s evidence is that it tended to contradict the 
testimony of plaintiff’s witnesses, and therefore to which side credence 
should be given was essentially a jury question. The plaintiff in 
error in its brief, on this branch of the case, urges that there should 
have been binding instructions for the defendant, because Dickinson, 
one of its witnesses, a civil engineer, testified that the planking was 
neither old nor new; that the opening between the planking and the 
rail was the regulation opening; that there was some wear to it, but 
that it was nearly square. In this he was corroborated by two other 
witnesses. Another witness, Clark, testified that there was a little 
rounding on the edge of the planking; that it was worn slightly— 
that is, it was slightly rounded on the edge, and that there was no 
danger that a person would get his foot caught if he walked straight 
ahead. The plaintiff’s case showed that his foot was caught sidewise 
between the rail and the plank, and the defendant urges that this 
could not have happened if he had walked straight across the track. 

We do not think that any conclusive inference of contributory 
negligence can be drawn from this testimony. The testimony is that 
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the plaintiff was walking straight across, and it is not denied that his 
foot was caught, and a jury might, we think, fairly find from the 
evidence that the condition of the planking was such as to throw the 
foot lengthwise between the defective plank and the rail. We find 
no error in the refusal to direct a verdict. 

The only other assignment of error argued, and that is presented 
in the supplemental brief for the plaintiff in error, is the seventh. 
The court was asked to charge “if the jury believe that he went under 
the gates after the gates were down, he took all chances of the injury 
and cannot recover.” 

This request assumes that in all cases where it appears that a 
person is injured while undertaking to cross a railroad on a public 
highway, when the crossing gates are down, a conclusive presumption 
arises that he is guilty of contributory negligence, and that he takes 
all the chances of being injured, without considering any other fact 
pertinent to the issue to be determined. In deciding the legal pro- 
priety of a request to charge, its relation to the facts proven in the 
particular case must be considered. The gates when down give 
warning that a train is approaching, but if one seeing he has ample 
time to cross, attempts it, and is prevented by some negligent act 
of the railroad company from proceeding, so that he cannot escape 
from the track until he is injured, it could not be said that he was 
guilty of contributory negligence, for the immediate cause of the 
injury was the negligent act of the defendant. In the present case the 
uncontradicted proof is that plaintiff could have safely crossed, but 
for the alleged negligence of the defendant in not maintaining the 
crossing in a reasonably safe condition. The request refused elimi- 
nates every condition other than that relating to the situation of the 
gates, and would amount to a direction for defendant if in fact the 
gates were down when plaintiff undertook to cross the track. In 
passing upon the question of contributory negligence, the jury would 
have the right to determine whether the plaintiff had acted as a rea- 
sonably prudent man should when, as he testifies, the freight train 
was about a quarter of a mile away at the time, with the engine at 
the end of the train farthest from plaintiff, a circumstance which led 
him to think that it was likely to move the other way, and that he 
could cross in safety if the crossing had been in good condition. The 
jury could well have inferred, under these and other conditions shown, 
that the plaintiff was not guilty of contributory negligence. It is 
not a sound legal proposition that the mere attempt of one on foot 
to cross over a railroad track at a highway crossing when the gates are 
down, in doing which he is injured, raises a conclusive presumption 
that “he took all chances of the injury and cannot recover.” That 
the gates are closed is a circumstance to be taken into account in 
determining whether, under all the facts, he was negligent in not 
observing the warning thereby conveyed, but it does not conclusively 
convict him of contributory negligence. 

In this case, if we assume that the gates were closed, and the 
plaintiff attempted to cross by going under them, there was no causal 
connection between the act of the plaintiff and the cause of his in- 
jury, which was a defect in the crossing, if it was defective, for his 
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foot would have caught in the same way even if the gates had been 
open. “To exonerate defendant from liability for its negligence 
which also caused plaintiff’s injury, it is not sufficient that plaintiff, 
by his act contributed thereto, but it must further appear that in 
doing that act he was at fault, and guilty of what the law calls negli- 
gence. * * * In this respect the law exacts such judgment re- 
specting dangers and risks incident to the circumstances as a reason- 


able man would form, and such vigilance in observing the approach © 


of the danger and such care in avoiding it as a prudent man, reason- 


ably careful of his safety, would exercise.” New York, etc., R. R. Co. . 


v. Bell, 53 N. J. Law, 283-289, 21 Atl. 1052. But such duty does not 
extend the dangers from causes ab extra. Watson v. Camden & 
Atlantic R. R. Co., 55 N. J. Law, 125, 26 Atl. 136, 19 L. R. A. 487, 
39 Am. St. Rep. 624. 

“In the trial of cases of this kind, where it appears that both 
parties were in fault, the primary consideration is, whether the faulty 
act of the plaintiff was so remote from the injury as not to be regarded 
in a legal sense as a cause of the accident, or whether the injury was 
proximately due to the plaintiff’s negligence as well as to the negli- 
gence of the defendant If the faulty act of the plaintiff simply pre- 
sents the condition under which the injury was received, and was not 
in a legal sense a contributory cause thereof, then the sole question 
will be whether, under the circumstances and in the situation in which 
the injury was received, it was due to the defendant’s negligence.” 
Menger v. Laur, 55 N. J. Law, 205-216, 26 Atl. 180, 20 L. R. A. 61. 

The plaintiff in error cites the following cases in support of the 
request: Allerton v. Boston & Maine R. R. Co., 146 Mass. 241, 15 
N. E. 621. In this case plaintiff’s intestate, on leaving defendant's 
train, started to cross the railroad on a public street while the gates 
were down without looking to see whether any train was approaching 
on the other track, and she was injured by a train which she could 
have seen if she had looked. Under these conditions she would be 
guilty of negligence in not looking, and the court said, “There was 
no express or implied invitation to her to cross, nor any excuse for 
her to cross without looking for the coming train.” The fact that the 
gates were down was an incident tending to show negligence on her 
part, as it was warning that a train was coming, which emphasized 
her duty to look for a danger of which she was warned, but it was not 
held to be conclusive. 

In Cleary v. Phila. & R. R. Co., 140 Pa. 19, 21 Atl. 242, the 
plaintiff’s intestate thought that the gates were down for a particular 
train to pass on one of the tracks, and while standing on one track, 
he was struck by a train coming from the opposite direction on an- 
other track and killed. The court said, “he stepped in front of a 
moving train in broad daylight.” His negligence was apparent, for 
the place was a dangerous one of which he was warned by the closed 
gates. 

In Sheehan v. Phila. & R. R. Co., 166 Pa. 354, 31 Atl. 120, it 
appears that plaintiff went upon the track in front of an approaching 
train and was injured. The court refused to consider his testimony 
that he stopped, looked, and listened, and held that he was guilty of 
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contributory negligence in disregarding the warning and going upon 
the track in front of an approaching train. The opinion is very brief, 
and the facts meager, but the case was held to be controlled by Cleary 
v. Phila. & R. R. Co., supra. 

Wyatt v. Great Western Railway Co., 118 E. C. L. Rep. 709, 
is also relied upon, but this case has no application, for it is based 
upon the interpretation given to a statute, which required that gates 
of a certain character should be kept constantly closed at railway 
crossings, and to be opened when the circumstances justified it with 
due regard to safety, and this was held to be a prohibition to the 
public to pass over the railway except when the gates were open. 

The facts in this case showed that the gates were closed and the 
plaintiff, desiring to cross, undertook to open them, when one of them 
of its own weight flew back and struck his horse, which became un- 
manageable, and the plaintiff was thrown out of his carriage and 
injured. The decision for the defendant was put upon the ground 
that the law prohibited the plaintiff from crossing when the gates 
were down, intimating that he might have a remedy against the 
company if it did not open the gates when jt should. None of these 
cases support the claim that one who attempts to cross a railroad 
when the crossing gates are down assumes all chances of injury, and 
cannot recover simply because he attempts to cross when the gates 
are down, in each case there was another element bearing on the 
question of negligence. The request was too broad when applied to 
the evidence in the case and was properly refused. 

The result is that the judgment under review will be affirmed.— 
$1 Atl. Rep., 833. 





The liability of a carrier for suffering on the part of a sick per- 
son, due to its neglect promptly to transport and deliver medicine 
for him, is held in Hendricks v. American Exp. Co. (Ky.) 32 L. R. A. 
(N. S.) 867, not to be affected by the fact that the order was given 
without his knowledge or approval. 





An electric railway company is held in Lanning v. Pittsburg 
Railways Co. (Pa.) 32 L. R. A. (N. S.) 1043, not to be held liable 
for injury to a person on the street by the breaking of its trolley 
wire, on the ground that there is no other apparent cause for the 
break than the negligence of the company. 





Claims for the benefit of the widow and next of kin of one killed by 
another’s wrongful act, and for the benefit of his estate, are held in Tillar 
v. Reynolds (Ark.) 30 L. R. A. (N. S.) 1043, to be properly joined in one 
action to hold the one responsible for the wrong liable for the damages. 





The fact that a broker is employed to secure a loan to pay a 
mortgage is held in Clark v. Delano (Mass.) 29 L. R. A. (N. S.) 595, 
not to prevent his becoming purchaser at the foreclosure sale in case 
he fails to secure the loan. 
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STROCE ET AL. v. MAYOR, ETC., OF EAST ORANGE. 


(N. J. Court of Errors and Appeals, Nov. 20, 1911). 


Certiorari— Appeal— Questions 
Reviewable — The question 
whether the Legislature may 
amend the title of P. L. 1907, p. 
279, by an amendatory act (P. L. 
1908, p. 163), the title of which 
does not express a purpose to 


the Supreme court on certiorari 
to review a resolution of the play- 
ground commissioners of a city 
acting under the statutes and P. 
L. 1909, p. 76, nor in the Court of 
Errors and Appeals on error, will 
not be considered. 


change such title, not raised in 


Error to Supreme court. 


Certiorari by Estelle I. Strock and another against the mayor and 
city council of the city of East Orange and others to review a 
resolution of the playground commissioners of the city. There 
was a judgment of the Supreme court (80 N. J. Law, 619), dismissing 
the proceedings, and plaintiffs bring error. 

Mr. Ralph E. Lum for plaintiffs in error. 

Mr. Borden D. Whiting for defendants in error. 


PER CURIAM: This writ of error brings under review a judg- 
ment of the Supreme court affirming certain resolutions of the 
board of playground commissioners of the city of East Orange and 
dismissing the writ of certiorari that had been allowed for the re- 
view of those resolutions. The various grounds of attack that are 
here made upon the validity of the resolutions seem to have been 
made in the Supreme court, and are specifically and satisfactorily 
disposed of in the opinion delivered by Mr. Justice Parker in that 
court. The opinion concedes, arguendo, that, if land is dedicated 
to public use for certain purposes, it is not within the power of the 
municipality or of the Legislature to authorize the diversion of such 
land to other purposes without first exercising the right of eminent 
domain and paying to the owner of the fee a proper compensation 
therefor. This concession is not at all essential to the argument, and 
we must be understood as neither approving or disapproving of it. 

An examination of the acts of the Legislature from which the 
playground commissioners derive their powers suggests a query that 
has not been the subject of discussion by counsel. The statutes in 
question are found in P. L. 1907, p. 279, P. L. 1908, p. 163, and P. 
L. 1909, p. 76. The first of these is entitled: “An act to provide for 
the establishment of public playgrounds in cities of this state, and 
for the maintenance, control and management thereof.” The second 
is entitled: “An act to amend an act entitled, ‘An act to provide for the 
establishment of public playgrounds in cities of this state, and for 
the maintenance, control and management thereof,’ approved May 
seventh, one thousand, nine hundred and seven.” This title con- 
tains no intimation that the title of the act of 1907 is to be amended; 
but the first section reads as follows: “The title of the act to which 
this act is an amendment be and the same hereby is amended to read 
as follows: ‘An act concerning playgrounds and recreation places in 
cities of this state and providing for the establishment, equipment; 
control, use and regulation thereof.’” The act of 1909 treats the title 
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of the act of 1907 as having been amended by the act of 1908, for 
the title of the act of 1909 is: “A supplement to the act entitled. 
‘An act concerning playgrounds and recreation places in cities of this 
state, and providing for the establishment, equipment, control, use 
and regulation thereof,’ approved May seventh, one thousand, nine 
hundred and seven.” Whether it was competent for the Legislature 
to amend the title of the act of 1907 by an amendatory act, which 
latter act did not express in its title that any change was proposed 
to be made in the title of the act (see Sawter v. Shoenthal, 80 Atl. 101), 
and whether, if the act of 1908 be inefficient to amend the title of the 
act of 1907, the validity of the act of 1909 (which adopts the amended 
title for its own) is affected thereby, are questions that need not now 
be determined, because they were not raised either in the Supreme 
court or in this court. 
The judgment under review should be affirmed. 





Libelous publications contained in reports of public officers other 
than in judicial or legislative proceedings are held im Peterson v. 
Steenerson (Minn.), 31 L. R. A. (N. S.) 674, to be only qualifiedly 


privileged. 





A fifteen-year-old boy is held in Gettler v. Rhode Island Co. 
(R. I.) 31 L. R. A. (N. S,) 1176, to be negligent as matter of law 
if he attempts to pass behind a street car from which he has alighted 
and across the parallel track without making any attempt to ascertain 
whether or not a car is approaching on that track. 
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two and less than five years he 
will receive fifteen deinerits for 
each month. The board will not 


NEW PRISON RULES. 
On Dec. 13 Governor Wilson 


gave his approval to a set of rules 
adopted by the State Prison In- 
spectors for carrying into effect 
the indeterminate sentence law 
adopted at the last session of the 
Legislature. 

The rules provide for a sched- 
ule of demerits for misconduct, 
and every demerit is to add one 
day of imprisonment to the mini- 
mum sentence. 

In the case of a first escape or 
attempt to escape a prisoner hav- 
ing a minimum sentence of less 
than two years will receive five 
demerits for each month. If the 
minimum sentence is more than 


set at large a prisoner who es- 
capes or attempts to escape the 
second time. 

Other provisions of the sched- 
ule of demerits are as follows: 
Assaulting an officer, prison em- 
ployé or prisoner, not less than 
sixty demerits; fighting, not less 
than twenty demerits; disturbing 
cell hall, not less than fifteen de- 
merits; having contrabrand ar- 
ticles in possession or in hiding, 
not less than fifteen demerits; 
selling or trading groceries or ar- 
ticles of any kind, not less than 
fifteen demerits; refusing to 
work, not less than fifteen dec- 











merits ; negligence or indifference 
in work or studies, not less than 
ten demerits; insolence to prison 
officers or employés, not less 
than ten demerits. For other of- 
fences the board will impose such 
penalty as it deems proper. 

The board of inspectors are to 
meet monthly to pass upon cases 
and among the rules they will be 
guided by are the following: 

“The application to be set at 
large must be made by the pris- 
oner himself. Application blanks 
will be furnished by the principal 
keeper, and such prisoners as 
may be unable to prepare their 
applications will be given neces- 
sary assistance. 

“Neither the prisoner’s counsel 
nor other persons will be permit- 
ted to appear before the board, 
either for or against the setting 
at large of a prisoner. 

“In considering the application 
for setting at large a prisoner the 
board will take into account the 
prison conduct of the applicant, 
his criminal record and also his 
habits and methods of life before 

my.ction; his domestic rela- 
tions, his prospects of employ- 
ment and his ability and apparent 
desire to lead a correct life and 
maintain himself by honest labor, 
if set at large. 

“No prisoner shall be set at 
large who is deemed unworthy or 
dangerous to the community, and 
when, in the judgment of the 
board, the prisoner should not be 
set at large, the board shall with 
the approval of the Governor, 
an the minimum term. 

hereafter his application will be 
reconsidered at intervals of six 
months, the minimum term of 
sentence marking the end of con- 
finement, irrespective of prior ac- 
tion by the board. 

“Any prisoner who fails to 
comply with the terms of his pa- 
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role will, if apprehended, be re- 
turned to the prison to serve the 
balance of his maximum term. In 
such case no application to be set 
at large will be considered until 
the expiration of one year. Time 
at large will not be considered as 
a part of sentence.” 





DIVORCE IN SWITZERLAND. 


Switzerland has an unusual 
way of managing her divorce 
cases. In everv town there is a 
sort of official paper known as 
the “Teuille d’Avis,” in which 
one may read daily announce- 
ments like this: 

“Monsieur and Madame X., 
who are in instance of divorce, 
are requested to. appear privately 
before the Judge alone or with 
their lawyers, in order to come to 
a reconciliation if possible.” 

Before the beginning of every 
divorce case in Switzerland this 
notice is published and sent out to 
the parties concerned, leaving 
them free to attend before the 
Judge or not, as they wish. 
Sometimes the wife, anxious to 
state her wrongs before a kindly 
Judge, appears and the husband 
stays away; sometimes it is the 
other way, and very often the 
couple meet. 

Although there are no statistics 
published on the subject, a lead- 
ing lawyer in Geneva whose 
specialty is divorce cases said re- 
cently that at least 30 per cent. of 
these cases are settled by the ad- 
vice of the Judge at meetings out 
of the court. In fact, Swiss law- 
yers will not definitely take up a 
divorce case until it has passed 
through the reconciliation pro- 
cess. 

When one of the couple does 
not attend this means that the 
affair is to be fought out, but in 
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any case Swiss divorces are not 
expensive. The usual cost in a 
contested case is $200, but some- 
times it is as low as $100, while 
when both parties are agreed the 
matter can be settled for $10 


or $15. 





AN ORATORICAL MASTERPIECE. 


The following summing up to 
the jury was given some years 
ago in one of our Western States 
by the attorney for the defendant 
in a murder trial: “Gentlemen of 
the jury: Thou shalt not kill! 
Now, if you hang my client you 
transgress the command. Mur- 
der is murder, whether committed 
by twelve jurymen or by a single 
individual like my client. I do 
not deny the fact that my client 
has killed a man. No such thing, 
gentlemen. You may bring the 
prisoner in guilty, and the hang- 
man will do his duty, but will 
that excuse you? No! In that 
case each of you will be murder- 
ers! Who among you is prepared 
to have the brand of Cain marked 
upon his brow to-day ?—you, free- 
men in this land of liberty and 
light. I pledge you my word not 
one of you has a bowie knife. 
Your pockets are odoriferous 
with the fumes of cigars and to- 
bacco. You may smoke the to- 
bacco of rectitude in the pipe of a 
peaceful conscience, but hang my 
unfortunate client and the scaly 
alligators of remorse will gallop 
through the internal principles of 
your animal viscera until the 
spinal vertebrae of your ana- 
tomical construction will be con- 
verted into a gigantic railroad for 
the grim and gory goblins of 
despair. Beware, I say unto you, 
of meddling with the eternal pre- 

tive; beware, I say, of com- 
mitting murder! I adjure you by 
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the manumitted ghost of tem- 
porary sanctity to do no murder! 
I adjure you by the name of 
woman—the mainspring of the 
ticking timepiece of time’s theo- 
retical transmigration—to do no 
murder! I adjure you by the 
American eagle, which whipped 
the universal gamecock of crea- 
tion, and now lies roosting on the 
magnetic telegraph of time’s il- 
lustrious transmigration, to do no 
murder! And, if you ever expect 
free dogs not to bark at you; if 
you ever expect to wear boots 
made of the free hide of Rocky 
Mountain buffalo; and to sum up 
all, if you ever expect to be any- 
thing but sneaking, rascally bits 
of humanity whittled down into 
indistinctability, acquit my client, 
and save your country.”— Law 
Notes 





WHY THERE ARE SUPPOSED TO BE 
NO LAWYERS IN HELL. 


The devil came to the earth one day, 
And into a courtroom took his way, 
Just as a lawyer, with very grave face, 
Was proceeding to argue the points in a 


case. 
Now a lawyer his majesty never had 


seen, 

For to his dominion none ever had been; 

“'Tis the fault of my agents,” his 
majesty thought, 

“That none of these lawyers have ever 
been caught.” 

And for his own pleasure he had felt a 


desire 
To come to the earth and the reason 
inquire. 
Now, when the first lawyer had come to 
a close, 
The counsel opposing him fearlessly 
ro 
And ‘hea such abuse on the head of 
e firs 
That he e him a villain, of all men 
the worst. 
Each claimed he was right and the 
other was wrong. 
They and contended and argued 
so long, 
That, conelading, he’d heard enough of 
e fuss, 
“Old Nick” turned away, and soliloquized 
us: 
“They have puzzled the court with their 
villainous ca 
And I am free to confess they have puz— 
M bem ae oo statet let lawyers 
nts were : 
If l had them, they’d euchre me 
my throne.” — 


alone. 
t of 








THE NEW JERSEY LAW JOURNAL. 


A “ KURNER’S”’ VERDICT. 


The following verdict was 
rendered in Calhoun county IIli- 
nois: 

“Kurners Verdict— We, the 
jurys, find the deceased dead man 
kum to his deth from the hans 
of some unbeknown pursons, with 
an unlauful iron weeping—named 
a ax with a hickory handel; which 
unlauful weeping wos used with 
deadly inant to kill the killed 
Ded Man. 

“P. S. We, the forsed and un- 
dercigned jurys, hopefully believe 
that the Ded Man was beheaded 
by the Sed Ax.”—Green Bag. 





THE MORNING MAIL. 


Trust Magnate—Is the morn- 
ing mail in? 

Secretary—Yes. 

T. M.: Very well. Credit up 
the checks, throw the appeals for 
help into the wastebasket, and 
turn the indictments over to our 
lawyers to be quashed.—Puck. 





KIDS NOT SLOW. 


“These kids I teach aren’t a bit 
slow,” observed a school teacher 
yesterday. “In fact, I’m afraid 
they read the papers. The other 
day I proposed the following 
problem to my arithmetic class: 

“A rich man dies and leaves 
$1,000,000. One-fifth is to go to 
his wife, one-sixth to his son, one- 
seventh to his daughter, one- 
eighth to his brother and the rest 
to foreign missions. What does 
each get? 

“*A lawyer,’ said the littlest 
boy in the class, promptly.” ——Ex- 
change. 


SOME STATE NOTES. 


In February Mr. William J. 
Crossley, of Trenton, rounded out 
as prosecutor of the pleas fourteen 
years in the service of Mercer 
county. 

The late Mr. Edward Russ, of 
Hoboken, who was a United 
States Commissioner at the time 
of his death, and who was a most 
successful lawyer, left in his will 
$50,000 to the State Normal 
School at Montclair Heights, an 
institution in which he had long 
shown a peculiar interest. 





NEW JERSEY ACCIDENTS. 


The Chief of the State Bureau 
of Statistics has issued a report 
showing that, in New Jersey, for 
the last fiscal year, there were 
1,118 workmen killed or seriously 
injured while on duty. Of this 
number of accidents 340 resulted 
in death. 

In issuing the report, Chief Gar- 
rison calls attention to the fact 
that the publication of these sta- 
tistics annually had no small share 
in bringing about a realization of 
the injustice of the old order of 
things and the awakening of the 
public conscience to the necessity 
of a radical change, resulting in 
the employers’ liability law. 

By far the largest number of 
casualties are chargeable to rail- 
road operation, chief among these 
being cases of “run over, struck 
by or falls from locomotives, cars,” 
etc., which, collectively, accounted 
for 142 serious accidents, 98 of 
which were fatal. Accidents in- 
cidental to coupling come next, 
with 21 casualties and 10 deaths, 
Collisions accounted for 220 acci- 
dents and nine deaths and crushed 
between moving cars and plat- 


forms, 16 accidents and five deaths, — 
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OBITUARIES. 


Jupes Wriu1am M. Lannine. 

On February 16 UV. S. District 
Judge William M. Lanning, of 
Trenton, died at his home from an 
affliction of the heart, which, his 
physicians believe, was induced 
by overwork and close confine- 
ment. Judge Lanning’s illness 
took a somewhat serious turn 
about six weeks before, when he 
was compelled to abandon a large 
part of his judicial duties and seek 
a much needed rest. He was 
seemingly on the road to recovery 
and until the evening before his 
death his condition did not seem 
to be immediately alarming. Dur- 
ing the night Judge Lanning took 
a sudden turn for the worse and 
drastic measures, including the 
use of morphine, were resorted to 
in the hope of saving his life. His 
eldest son, Kenneth, had gone to 
his own home earlier in the even- 
ing, believing that his father was 
on the road to recovery. The end 
came at 3 o’clock in the morning 
before the son, who had been sent 
for, arrived at his father’s bedside. 

Born in Ewing township, Janu- 
ary 1, 1849, and the son of a 
farmer, Judge Lanning was de- 
scended from ancestors who were 
among the earliest settlers of New 
Jersey, having been identified 
with this state and Mercer county 
since 1698. After finishing his 
common school course, he gradu- 
ated from the Lawrenceville High 
School in 1866, following which 
he was a teacher in the public 
schools of Mercer county for six 
years. From 1872 until 1878 he 
was a teacher in the old Trenton 
Academy. In 1878 and 1879 
Judge Lanning was principal of 
the public schools of East Tren- 
ton. The last four years of his 
time as a teacher were spent in 
the study of law with the late 


George A. Anderson and General 
Edward L. Campbell. This cul- 
minated in his admission to the 
Bar as an attorney, in November, 
1880, and as counselor in 1883. 

A year after he was admitted 
to the practice of law, Judge Lan- 
ning was chosen as city counselor 
of Trenton. He served in that 
capacity three years and was then 
appointed Judge of the City Dis- 
trict court. This was in 1887. 
Occupying that position until 
1891, Justice Lanning, with other 
District Court Judges, went out of 
office through political exigencies. 

Among the notable works of 
the decedent was the compilation, 
in collaboration with Judge 
Vroom, of the “Supplement to the 
Revision of the General Statutes 
of New Jersey,” which was pub- 
lished in 1887. In 1894 these two, 
by the authority of the Legisla- 
ture, compiled and published a re- 
vised edition of the general 
statutes. “Help for Township 
Officers,” from the pen of Mr. 
Lanning and published in 1885, 
had a wide circulation and became 
a standard work. 

Judge Lanning was a member 
of the special commission which 
framed the present comprehensive 
township laws. He was also a 
member of the Constitutional 
Commission of 1894. For a num- 
ber of years he was a director of 
and counsel for the Mechanics’ 
National Bank and counsel for the 
Trenton Banking Company. He 
was the predecessor of former 
Governor Edward C. Stokes as 
president of the Mechanics’ Bank. 

The Judge was a member of the 
board of managers of the Trenton 
Savings Fund Society, one of the 
board of trustees of the General 
Assembly of the Presbyterian 
Church in the United States of 
America, a director of the Prince- 
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ton Theological Seminary and a 
trustee of the Lawrenceville 
School. 

In 1902 Judge Lanning was 
elected to Congress, defeating 
Colonel Lewis Perrine, the Demo- 
cratic candidate, by a plurality of 
2,006. He resigned after the first 
session of the Fifty-eighth Con- 
gress in order to qualify as United 
States District Judge for the Dis- 
trict of New Jersey, succeeding 
Judge Kirkpatrick, who died on 
May 30, 1904. He became a 
United States Circuit Judge for 
the Third Judicial Circuit on May 
21, 1909. His salary was $7,000 a 
year and his office life tenure. 

The Judge was always noted for 
the conscientious, painstaking way 
in which he performed duty de- 
volving upon him and the im- 
portant litigations in which he has 
figured during the past few years 
imposed upon him a burden to 
which he devoted his entire time 
and energy. Many new problems 
arose for solution and these re- 
ceived from Judge Lanning the 
most careful consideration. 

Judge Lanning is survived by 
his wife and two sons, Kenneth 
and Robert S. Lanning. 


Mr. WiILu1AM PENNINGTON. 


On Feb. 17 Mr. William Pen- 
nington, of Paterson, one of the 
most eminent members of the 
Passaic County Bar, died of a gen- 
eral break down, after an illness 
of about two months. 

Mr. Pennington was a thor- 
oughbred gentleman of the old 
school, a man of high culture and 
the soul of integrity and fidelity 
to duty. He was a member of 
one of the most eminent families 
that have adorned the annals of 
New Jersey. His father was 
Aaron S. Pennington, one of 
Paterson’s old-time lawyers, who 


was one of the early members of 
the Assembly from Passaic coun- 
ty and for many years its prose- 
cutor of the pleas. Two members 
of his family were Governors of 
New Jersey. One was his grand- 
father, William S. Pennington, 
who filled the executive chair 
from 1813 to 1815. His uncle, 
William Pennington, was Gover- 
nor from 1837 to 1843, being the 
last “Whig” who ever filled that 
office. He was speaker of the 
House of Representatives from 
1859 to 1861, having been elected 
after a memorable struggle, at a 
time of great national storm and 
stress, when the Civil War was 
about to begin, and partisan feel- 
ing was intensely bitter. 

Mr. Pennington was born in 
Paterson Aug. 27, 1839, in the old 
“Major Edwards” house on Mar- 
ket street, the site of the present 
Paterson National Bank. Aftera 
preparatory course he entered 
Yale College, from which he grad- 
uated in 1860. He was a member 
of the famous “Scroll and Key” 
Senior Society of that college. 
He subsequently took a law 
course in Columbia College, New 
York, and on finishing it, went di- 
rectly to Paterson, where he en- 
tered his father’s office and fur- 
ther pursued his studies. He was 
admitted to the Passaic County 
Bar as an attorney June, 1863, 
and as counselor November, 1870. 
He subsequently opened an office 
for himself in the old People’s 
Bank building on Main street and 
later moved to offices in the First 
National Bank building, and still 
later he occupied offices on Elli- 
son street, in a building which 
was destroyed by the great fire of 
1902, in partnership with the late 
Judge John S. Barkalow and the 
late John R. Beam, the other oc- 
cupant of the building being the 
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Hon. Garret A. Hobart, after- 
wards Vice-President of the 
United States. When the present 
Colt building was erected on this 
site after the fire, Mr. Penning- 
ton took rooms in that building, 
where he remained until his 
death. 

William Pennington’s chosen 
vogue was chancery work and as 
counsel and trustee for large es- 
tates his equitable temperament, 
rare integrity and soundness of 
judgment commanded the perfect 
confidence of his numerous and 
important clients. 

Mr. Pennington was for many 
years governor of the “Society 
for Establishing Useful Manufac- 
tures,” of Paterson. He was a di- 
rector of the Paterson Safe De- 
posit and Trust Company, and of 
the Paterson and Hudson River 
Railroad Company, and president 
of the Paterson and Ramapo Rail- 
road Company, two corporations 
still in existence, though both 
have become part of the Erie 
lines. He was one of the or- 
ganizers of the Press-Chronicle 
Company. He was one of the ex- 
ecutors of the great estate left by 
the late Jacob Rogers, in conjunc- 
tion with the late John S. Bark- 
alow, and was also largely en- 
trusted with the settlement of ,the 
Colt estate and many other trusts 
of great importance. 

Mr. Pennington was a member 
of the Hamilton Club, of Pater- 
son; the Lawyers’, University, 
and Players’ Clubs, of New York; 
the Arcola Country Club, the 
American Geographical Society, 
of Washington, and the corpora- 
tion managing the American 
Museum of Natural History, to 
which the bulk of the Rogers es- 
tate was bequeathed. 

Mr. Pennington was identified 
with the Church of the Redeemer. 


He never married. He had three 
brothers, the eldest, John C., of 
Paterson, and the youngest, 
Aaron S., of Bay Head, N. J., who 
survive him. The other, Dev- 
ereux, died in October of last year. 

At a special meeting of the Dis- 
trict court of Paterson, the fol- 
lowing resolutions: were adopted: 

“William Pennington was ad- 
mitted to the Bar of New Jersey 
in 1863. At the time of his death 
he was by length of service the 
dean of the legal profession in 
Passaic county. His professional 
life covered almost fifty years, all 
of which was spent in his native 
city of Paterson. The branch of 
law to which he devoted his en- 
ergy was on the equity side, 
especially in the line of trust and 
probate practice. 

“He was universally recognized 
as a safe adviser and high author- 
ity on all the questions relating 
to testamentary and the law of 
real property. He knew the an- 
cient rules of these subjects of 
jurisprudence and the historical 
causes that evolved them. 

“His inherent modesty and a 
certain diffidence made him shrink 
from the clash of arguments in 
open court, but in chamber prac- 
tice he was for many years easily 
at the head of the Bar in this 
county, and unsurpassed in the 
whole state in the extent and im- 
portance of business relating to 
estate and trusteeships of which 
he had professional + sedi 

“In manner and tone he upheld 
all the best traditions of our pro- 
fession. No question of legal 
ethics ever perplexed him. If 
one arose he decided it at once on 
the ethical side and took no 
chances. To speak of his integ- 
rity, of his loyalty to duty, of his 
conscientiousness, of his sacred 
regard for the preservation of the 
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secret confidences of his clients, 
of his faithfulness, seems super- 
fluous. No one ever thought it a 
possible thing for William Pen- 
nington to be other than perfect 
in all those virtuous qualities. To 
him they were as usual and com- 
monplace as breathing. With his 
fine, courtly manner he was an 
ideal gentleman of the old school. 
His spirit was bright and cheer- 
ful. All that was beautiful in the 
world had charm for him—nature, 
books, art, travel, poetry, social 
life, the society of his friends. He 
possessed a mind that was broad 
and liberal, careless of form and 
formula, but firmly fixed on the 
foundations of essential truth and 
justice. 

“In every way he was a perfect 
type of what a lawyer and a gen- 
tleman should be, worthy to be 
known and remembered as the 
just man and the counselor. 


Wesee him as he moved, 
How modest, kindly, all-accom: . Wise ; 
With what sublime repression of himself 

And in what limits, and how tenderly i 
Wearing that white flower of a blameless life.” 


Mr. Cuaritzes Ewan Marritr. 


By an oversight our February 
number failed to note the death of 
Mr. Charles Ewan Merritt, which 
occurred on January 14 at his 
home in Mount Holly. In Septem- 
ber last he caught a cold at At- 
lantic City, which he could not 
overcome, and for six weeks be- 
fore his death he was in a critical 
condition. 

Mr. Merritt was born in Ohio. 
His parents were natives of Bur- 
lington county and located in the 
Western State in 1837. Five years 
later Charles Ewan Merritt was 
born. When he had completed 
his freshman year at the Ohio 
Wesleyan University, he entered 
the Union Army as a private in 
Company H, Seventy-ninth Ohio 
Volunteers, in July, 1862, and 


served in the brigade commanded 
by Benjamin Harrison, who after. 
wards became President of the 
United States. Captain Merritt 
received an honorable discharge 
in June, 1865, at the time holding 
the position of Quartermaster 
General. Returning home he re- 
sumed his studies at the Ohio 
Wesleyan University, being grad- 
uated from that institution in 
1868, attaining the highest honors 
of his class. Fre then entered the 
law office of his uncle, Ewan Mer- 
ritt, in Mount Holly. He was ad- 
mitted to the practice of law in 
Ohio in December, 1870, and to 
the New Jersey Bar in June, 1871, 
He was a Master and Examiner 
and Special Master in Chancery, 
and a Supreme Court Commis- 
sioner. Returning to Ohio in 1872, 
he opened an office in Cincinnati, 
but on account of ill health was 
obliged to give up his practice for 
two years. His uncle, Ewan Mer- 
ritt, having died, he then came to 
Mount Holly and took up prac- 
tice, which was continued up to 
the time of his death. He was 
admitted as counselor in Novem- 
ber, 1874. With one exception, he 
was the oldest in length of service 
of any practicing lawyer in Bur- 
lington county. 

Captain Merritt was always a 
staunch Republican. In 1882 he 
received the nomination of his 
party for State Senator from his 
county, but was defeated by his 
Democratic opponent, H. B. 
Smith, of Smithville. 

At the death of the late Charles 
H. Folwell, father of the present 
proprietor of the “Mt. Holly Mir- 
ror,” Captain Merritt was en 
to take charge of its editorial col- 
umns, which position he held with 
marked distinction for four years, 
when he resigned because of the 
demands of his professional duties. — 
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For many years Captain Merritt 
was president of the Farmers’ Na- 
tional Bank of Mount Holly, and 
the week before his death was 
elected president of the board of 
directors of the Farmers’ Trust 
Company of Mount Holly, recent- 
ly organized. He was also di- 
rector and solicitor of the Burling- 
ton County Safe Deposit and 
Trust Company, of Moorestown; 
senior warden and treasurer of St. 
Andrew’s Parish, Mount Holly; 
treasurer of the Diocese of New 
Jersey ; president of the Burling- 
ton County Lyceum of History 
and Natural Sciénce; treasurer of 
the Burlington County Fair Asso- 
ciation; secretary of the People’s 
Building and Loan Association of 
Mount Holly, and also held other 
positions of trust and responsi- 
bility. 

He was for many years in com- 
mand of the local company of the 
New Jersey National Guards, and 
it was chiefly through his efforts 
that the General A. E. Shiras 
Post, Grand Army of the Repub- 
lic, was organized at Mount Holly. 

He is survived by a widow, a 
son and three daughters. 


Mr. Tueopore B. BooraEm. 


On Feb. 26 ex-Judge and Pros- 
ecutor of the Pleas Mr. Theodore 
Burges Booraem died at his home 
in New Brunswick of pneumonia. 
He had been ill only a few days. 

Mr. Booraem was a son of 
Theodore L. Booraem and was 
born in New Brunswick April 30, 
1861. He graduated from Rut- 
gers College in 1881 and studied 
law with the late Hon. A. V. 
Schenck. He was admitted to the 
Bar in 1884 and as counselor in 
1887. 

In 1892 Mr. Booraem formed a 
etip with the late John S. 

oorhees, who was prosecutor 


prior to Mr. Booraem. He was 
appointed Judge of the Middlesex 
county courts seven years ago, 
succeeding the late Woodbridge 
Strong. Later former Governor 
Fort made Judge Booraem prose- 
cutor and Adrian Lyon, of Perth 
Amboy, became Judge. 

Mr. Booraem belonged to a 
number of local societies. He was 
vice-president of the Consolidated 
Fruit Jar Company, and was a 
member of the Holland Society of 
New York. He was a member of 
the Second Reformed Church. 

Mrs. Booraem, formerly Miss 
Helen Randall, survives him. 

Mz. Avaustrus H. Drury. 

On Feb. 16 Mr. Augustus H. 
Drury, of Paterson, died suddenly 
at the home of his sister, Mrs. T. 
T. Dougherty. He was in his 
64th year. ; 

Mr. Drury was the son of the 
late Moses Drury, for many years 
prominently connected with the 
real estate and insurance business 
in Paterson. He was a nephew 
of Henry S. Drury, deceased, a 
very prominent local lawyer, with 
whom the deceased studied for a 
few years. 

Augustus H. Drury attended 
the New York University, where 
he was graduated in law. He was 
admitted to the Bar in 1870 and 
three years later was admitted as 
counselor. As a young lawyer, 
he was bright, had a good pres- 
ence, was a ready speaker and 
was talented along many lines. 
He was very much interested in 
literary and debating societies, 
dramatic clubs and was an active 
member of St. Paul’s Church, 
where he was librarian of the 
Sunday School. 

He gradually withdrew from 
active practice, and for several 
years had not followed his pro- 
fession. He was unmarried. 
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Mr. Jonn A. Srexn. 


Mr. John A. Steen, in his day a 
most successful lawyer of Tren- 
ton, but unfortunate enough to 
become disbarred, died a pitiful 
death on Feb. 16, being found 
dead in a room in the basement 
of a house in Trenton. He had 
been ill for a number of years 
from a cancer, which was the 
cause of death. He was a son of 
the late John Steen, who had 
served in common council and on 
the school board. 

The deceased was educated in 
the public schools and was gradu- 
ated from the state schools. He 
prepared for Princeton University 
and studied law with the late Fred 
Kingman. He was admitted to 
the Bar about the time he would 
have entered the university. 


Mr. Steen had built up a good 
practice, being counsel for the 
most prominent firms in Trenton. 
He was a Democrat in politics, 
and was a candidate for the As- 
sembly and other offices, but was 


never successful. It was while 
ambitious for public honors that 
his finances ran low, and his dis- 
barment resulted through finan- 
cial entanglements. 

Shortly after he was admitted 
to the Bar he married Miss Naar, 
daughter of the late John Naar, 
tobacconist, but they were di- 
vorced many years ago. 

After his troubles in Trenton 
he went west and practiced law in 
various states, but was prevented 
from continuing such when it was 
learned that he had been dis- 
barred by the New Jersey courts. 
He returned to Trenton and con- 
ducted a real estate and insurance 
business until some time ago, 
when his affliction compelled him 
to give up. 
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Mr. CuaRies BorcHERLING. 

On Feb. 21 Mr. Charles Bor 
erling, for more than half a ce 
tury one of the best known la 
yers in this city, died at his hom 
36 Park place. 

Mr. Borcherling was born 
Berlin, Prussia, Jan. 11, 1827, z 


was brought to this country whe 


a child, but went back to 
many for his education. Retu 
ing here in young manhood 
studied law in the office of 
late Cortlandt Parker and 
admitted to the Bar as atto 


in 1860 and as counselor in 186 


In 1869 he married Miss Eliza 
Quinby. She died in 1875, lea 


ing a son, Frederick A. Borché 


ling. In 1885 Mr. Borcherli 

married again, Mrs. Mary Buxt 

Norris, who survives him. 
Mr, J. Wimirarp Morean. 


On Feb. 24 Mr. J. Willard Ma 


gan, former State Comptroll 
died at his home. 


He had beé 


ill for more than a year, bi 


pluckily stuck to business until} 


few weeks ago, when he was cof 
pelled to take to his bed. Hew 
58 years old. His sister, the v 

of former Judge E. A. Armstron 
was at his bedside when the 4 
She is the sole survivor 
the family of the late Randall 


Morgan, one time Sheriff and’ 
leader of Camde 


Republican 
county. 


Mr. Morgan was born at Blac 


wood,'N. J., July 6, 1854. Hew 
educated in the Camden 

Philadelphia public schools 

studied law in the office of the 1 
Judge Charles P. Stratton. FE 
was admitted to the Bar as atte 
ney in 1877, and as counselor | 


1881, and since that time had b e 


a prominent member of the 
den Bar Association. 
than twenty years he had s 


as United States Commissioner 


For m o 











